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QUESTION PRESENTED 

Did the trial court abuse its discretion when it refused to 
grant a motion for new trial based on newly-discovered 
evidence when such evidence is cumulative only and t^nds 
merely to impeach the credibility of one of the witnesses for 
the Government whose testimony was corroborated. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On October 25,1950, Leon J. Cefaratti, Anthony T. Petto, 
and appellant, were found guilty of the crime of robbery by 
the jury which heard the case (Criminal Case No. 801-56). 
D.C. Code (1940) §22-2901, (J.A. D.E.). Appellant wks 
sentenced to serve from three to nine years beginning at 
the expiration of the sentence imposed on him in Criminal 
Case No. 800-50 (J.A. F.). 1 

1 See Lawrence v. United States , No. 11,210, the companion case 
to the instant appeal. In that case, Lawrence is bringing an appeal 
from an order of the District Court denying his motion for a n^w 
trial based on the same newly-discovered evidence which is the 
basis for this appeal, namely the police record of Government Wit¬ 
ness Dianne Gail Daniel, alias Helen Belk. There, defendants 
Lawrence, Pearce and Petro were indicted for the crime of robbery, 
alleged to have taken place on March 15, 1950. The jury acquitted 


1 







2 


The evidence introduced at the trial by the Government 
included the testimony of Donald J. Monie (TR 23-50), the 
complaining witness, who absolutely identified appellant as 
one of two men who had robbed him of approximately fifty 
dollars at gun-point during the early morning hours of 
March 13, 1950, 2 while he was on night-duty at the Plaza 
Hotel, First and D Streets, X.E. in the District of Columbia 
(TR 24-28, 30-31, 33, 41, 49); Witness Monie stated that he 
had also positively identified appellant at the line-up on 
March 24, 1950 (TR 32, 45); that the other offender had a 
large nose and wore spectacles (TR 28, 30, 35, 42); and that 
he was unable to identify defendant Cefaratti at the line-up 
or at the trial as definitely being the companion of appellant 
at the time in question (TR 44, 49). 

Dianne Gail Daniel (TR 78-147), stated that she drove 
to the Plaza Hotel at approximately one-thirty on the 
morning of March 13, 1950 with appellant and defend¬ 
ants Cefaratti and Petro in Cefaratti’s 1936 model Ford 
automobile (TR 79-S3, 89); that she remained in the auto¬ 
mobile with defendant Petro while appellant and defendant 
Cefaratti went into the hotel (TR S4); that appellant wore 
a gray topcoat and brown hat while defendant Cefaratti 
wore a leather jacket and a cap (TR 84, 135); 3 that defend¬ 
ant Cefaratti put on a disguise consisting of a false nose 
and spectacles before entering the hotel (TR S4); that a 
bellhop came out (TR S4) and that later a police officer 
emerged from the nearby Senate Hotel, whereupon, she and 
defendant Petro drove off at high speed (TR 85, 132-133); 
and that, after she and defendant Petro met defendant 


defendant Petro but convicted defendants Pearce and Lawrence, 
and the latter was sentenced to serve from three to five years in 
imprisonment. He is presently confined in the Federal Penitentiary 
at Lcwisburg, Pennsylvania. 

2 The offense in Lawrence v. United States, No. 11,210 (Criminal 
Case No. S00-50) took place on the night of March 15, 1950. See 
note 1 supra. 

3 Cf. Witness Monie to the effect that both men, in his opinion, 
were wearing top coats (TR 26, 29, 32). 



Cefaratti at a later time, the three of them met appe 
to split the money (TR 86-87). 4 

Clarence Turner (TR 51-55), a bellboy at the Plaza Hotel 
on duty at the time of the robbery, testified that he saw some 
men with a gun behind the desk (TR 52) so he immediately 
ran to the Senate Hotel and said to a policeman, who kvas 
standing there: “Stick-up”; that he saw a car pull off With¬ 
out its lights (TR 53-54): but that he could identify no 'one 
involved (TR 54); Officer Ashburn of the Metropolitan 
Police Department (TR 55-61), testified that, upon being 
spoken to by Witness Turner, he ran out of the lobby 
of the Senate Hotel onto the sidewalk where he observed a 
black 1935 or 1936 model Ford going east on D Street With 
two unidentified people in it (TR 56-57), and, later, an un- 
identified man running south on First Street (TR 58-60); 
Francis G. Bahl (TR 61-78), night clerk of the Senate Hotel, 
testified that he left his post in time to see a dark 1937 
or 1938 model Ford pull away from D Street without |its 
lights and pass in front of his hotel with an unidentified 
driver and woman in it (TR 63-65, 71-78); Paul H. Clar|ke, 
of the Metropolitan Police Department assigned to the 
robbery squad (TR 147-158), testified that appellant 
committing any offense upon examination at police 
quarters following his arrest (TR 151, 153). 

John E. Fitzhugh, of the Maryland State Police (TR 158- 
167), testified that he logged a message from Trooper 
Crist as going out of service at a restaurant at 3:42 a.m. on 
March 13, 1950 (TR 162); William Russell Crist, of the 
Maryland State Police (TR 167-175), testified that |he 
was attracted by the blinking lights on the car of defendant 
Petro and that he spoke to Petro in the College Park Dinler 

at 3:42 a.m. on March 13, 1950 (TR 169-170). 5 j 

— 

4 The Grand Jury refused to indict Witness Daniel for her r<j)le 
in this offense. (TR 158, 376). 

5 Cf. Witness Keith Green, who was present in the courtroom 
when Witness Catherine Petro and Witness Redmond testified, 
stated that he had heard Witness Crist tell these other two witnesses 
that he had seen defendant Petro at 1:30 a.m. (TR 355-356) ; Wit¬ 
ness Redmond testified that Witness Crist had previously mefi- 


denied 

head- 
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Samuel Bandler testified that he left the restaurant 
of defendant Petro between 7:30 and 8 p.m. on March 12, 
1950 (TR 177-181), but that he could not recall Witness 
Daniel being there at that time (TR 181); and, Robert 
Demineau Blackistone, the owner of the Plaza Hotel, testi¬ 
fied as to his losses by virtue of the robbery (TR 183-187). 

The evidence introduced on behalf of the three defendants 
included the testimony of several witnesses concerning the 
fact that Witness Daniel made threats toward the defend¬ 
ants, 0 the appearance of defendant Cefaratti’s automobile, 7 
and the alibis of defendant Cefaratti and defendant Petro. 8 


tioned “something around 1:30" (TR 197-198) ; and Witness Cath¬ 
erine Petro testified that she heard Witness Crist, in Witness 
Redmond's presence, say “between 1 and 1:30 (TR 192). Witness 
Crist later denied such conversation (TR 357-359). 

Cf. also: Witness Catherine Petro, who testified that she was on 
the phone when Witness Crist told defendant Petro that he had 
seen him at 1:30 a.m. (TR 189-192). Witness Crist denied telling 
defendant Petro on the telephone that he saw him at 1:30 (TR 
173-175). 

0 Witness Louise Redmond testified that she overheard Wit¬ 
ness Daniel personally threaten to “get ,? defendant Petro dur¬ 
ing an argument on February 22, 1950 (TR 193-197) ; Witness 
Gucrrico testified that Witness Daniel told him along with 
others, that she had defendant Petro “framed" (TR 202) ; and 
defendant Cefaratti testified that Witness Daniel told him 
that she would “get" him, one way or the other (TR 225-226, 227), 
and that she threatened defendant Petro (TR 242) ; of., testimony 
of Witness Daniel in denying such threats (TR 105-106, 111, 136) 
and knowledge of Witness Gucrrico (TR 142-144). 

7 Defendant Cefaratti testified that he owned a black 1936 
model Ford, bearing Missouri tags, with cut-away fenders and 
top-rack (TR 213-216, 237-239, 250-252, 34S) ; to the same effect, 
Witness James Wasson (TR 254, 264-267, 274-275) ; Witness Helen 
Wasson (TR 276-277) Witness Michael Cefaratti (TR 296-298. 306, 
327-328). Cf. Witness Daniel to the same effect (TR 82, 124-125, 
127, 128), and Witness Bahl, to the effect that the get-away car had 
Maryland license plates (TR 69, 73, 75-76). 

8 Defendant Cefaratti claimed that he was at home at the 
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Sometime after the trial, it was learned by appellant that 
Witness Daniel, alias Helen Belk, had a criminal record 
(J.A. I, J. K, L). Thereupon, on July 3, 1951, appellant 
filed in the District Court a motion for new trial based on 
the ground that this information constituted newly-discov¬ 
ered evidence sufficiently important enough to warrant a 
new trial. Rule 33, Federal Rules of Criminal Procedure 
(J.A. G-H). From the order of that court overruling the 
motion (J.A. M) appellant now brings this appeal (J.A. 
A, B, C). [ 

SUMMARY OF ARGUMENT 

It is contended on behalf of appellant that he has jbeen 
diligent in the search of all facts and circumstances \yhich 
would reasonably tend to affect the verdict of guilty re¬ 
turned against him and that it was impossible to leaijn of 
the criminal record of Witness Daniel prior to the tinie of 
trial. He further contends that this new evidence can only 
be properly evaluated by the submission of the entire lease 
to a new jury through the grant of a new trial. 

However, the law is now well settled in this jurisdiction 
that a new trial will not be ordered so that newly discovered 
evidence, which is cumulative in nature and which tends 
merely to impeach a witness, may be brought before a jury, 
when, as here, the testimony of such witness is fully cor¬ 
roborated and there has been no abuse of discretion on! the 
part of the lower court. 

-I- 

time in question (TR 207-213, 228-230, 247-250), and Witjness 
James Wasson (TR 255-263, 267-274), Witness Helen Wasson (TR 
277-288), Witness Michael Cefaratti (TR 291-296-300-306, 306-^08, 
317-326) and Witness Virginia Cefaratti (TR 330-347) to the sjame 
effect; see also: Witness Clarke, who testified that defendant Cefar- 
rati claimed to have been home (TR 151-152). 

It was claimed by Witness Catherine Petro, on behalf of defend¬ 
ant Petro, that he was at his place of business at the time the crime 
took place and that he came home around 2:45 a.m. (TR 188-189). 
See also, Witness Clarke, who testified that defendant Petro claimed 
to have remained at his restaurant until one a.m. (TR 151). 

No evidence on the whereabouts, or on any other type of defense, 
was entered on behalf of appellant. I 
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ARGUMENT 

The trial court was correct in refusing the motion made by 
appellant for a new trial based on newly-discovered evi¬ 
dence consisting of the criminal record of one of the wit¬ 
nesses for the prosecution because such alleged evidence 
is cumulative only and will, at most, merely tend to dis¬ 
credit the credibility of such witness, whose testimony 
has been fully corroborated. 

In accordance with the well-established rules of law, the 
actions and rulings of a trial court can only be reviewed by 
this appellate court by an appeal from the judgment ren¬ 
dered bv such lower court. In the ordinary case, the action 
of a trial court on a motion for new trial is nonappealable 
because such motion is addressed to the sound discretion of 
that court. 9 However, this Court has said in Hamilton v. 
United States, (1944), 7S App. D.C. 316 at 319, 140 F.2d 
679, that: 

* * * A motion for a new trial based on newly discovered 
evidence rests on a different basis. In such a case the 
newly discovered evidence does not appear on the rec¬ 
ord supporting the judgment, and the only possibility 
for review of the court's ruling lies in an appeal from 
the denial of the motion for a new trial. Therefore, it 
is a settled rule of this court that the refusal to grant 
a new trial on the ground of newly discovered evidence 


9 Sec : Fook v. United States , (1947) S2 App. D.C. 391, 164 F.2d 
716, cert, denied 333 U.S. 838; Higgins v. United States , (1946) 81 
App. D.C. 371, 160 F.2d 222, cert, denied 331 U.S. 822; Beard v. 
United States , (1936) 65 App. D.C. 231 at 238, 82 F.2d 837, cert, 
denied 298 U.S. 655; Moder v. United States , (1933) 62 App. D.C. 
65, 64 F.2d 703 cert, denied, 288 U.S. 599, together with Caparrotta 
v. United States , cert, denied 289 U.S. 739: Landrum v. United 
States , (1933) 62 App. D.C. IS, 63 F.2d 990: Preleau v. United 
States, (1921) 50 App. D.C. 2S7 at 288, 271 F. 361, cert, denied in 
Prioleau v. United States, 257 U.S. 633; West v. Unitedl States , 
(1902) 20 App. D.C. 347 at 351; Price v. United States , (1899) 14 
App. D.C. 391 at 401; United States v. Wood. , (1873) 1 MacArthur 
(8 D.C.) 241; Luckenbach S. S. Co. v. United States , (1926) 272 
U.S. 533. 



may be ground for reversal where an abuse of discre¬ 
tion appears. * * * (Emphasis added.) 

In the instant case, the trial court did not abuse the discre¬ 
tionary power vested in it when it denied appellant the 

privilege of a new trial. 10 The fact that Witness Daniel 
had a criminal record was not made known at the trial. 
Therefore, in the absence of any questions designed toj pro¬ 
duce such information from the witness, the jury decided 
the case without knowledge of her peculiar background. 11 

hen the motion tor new trial came on for hearing^ the 
trial court had the entire criminal record of Witness Daniel, 
alias Helen Belk, before it and there was ample opportunity 
for a thorough examination of both the criminal record 
and the extent to which it might possibly affect the verdict 
of a jury on new trial. 

10 See: McDonnel v. United States, (1946) SI App. D.C. 123, 155 
F.2d 297; cf. United States v. Scnft, (1921) (D.C. E.D.N.Y.; 274 
I. 629, cited in appellant’s brief at page 9, wherein the trial j?ourt 
exercised its discretion by granting a motion for a new trial in 
order to allow the convicted defendant to show that a Government 
witness, indicted after the verdict was rendered but before the 
defendant was sentenced, had been convicted of the same tyjf>e of 
crime as defendant. The defendant was again convicted on thd new 
trial, presumably with the testimony of the questionable witness, 
but the judgment was reversed without opinion in Scnft v. United 
States , (C.C.A. 2d) 277 F. 1020. On a different point see: Uhited 
States v. Senft (1921) (D.C. E.D.N.Y.), 272 F. 134. 

11 Cf. United, States v. Segelman, (1949) S3 FS. 890 (U.S. iiistr. 
Ct. W.D. Penna.), cited in appellant’s brief at pages S, 9 an<jl 13, 
wherein the trial court ordered a new trial in order to allovf the 
convicted defendant to show that one of the government’s witnesses 
had been convicted of perjury. At the trial, the Government 
objected to questions put to the witness on this point and the cjourt. 
sustained the objections because at that time the witness had aj mo¬ 
tion for new trial and/or arrest of judgment pending. The defend¬ 
ant was convicted again at the second trial at which time the j per¬ 
jurer-witness appeared and admitted to the former perjury. |The 
court refused another new trial sought on the basis that such tiesti- 
mony should not be allowed. United States v. Segelman , (19491) S6 
F.S. 114. 
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The trial court did not abuse its discretion in denying the 
motion for new trial because the newly-discovered evidence 
which appellant seeks to present to a new jury is merely 
cumulative inasmuch as it is designed to show the jury 
something that has already been emphasized, namely, that 
Witness Daniel is a person who has a tainted past. This 
witness stated that she was in the company of the three 
individuals who were found guilty of criminal actions by 
the jury which heard her testimony. She told the jury that 
she went with the three defendants to the scene of the con¬ 
templated crime, remained with one of them while it was 
perpetrated and met with the same men at a later time. 
The manner in which she has conducted her life was pain¬ 
fully brought forth. 12 The jury was clearly informed that 
she had been in jail and that she had been apprehended on 
previous occasions—from which facts the jury could infer 


12 Witness Daniel told the jury that she stayed overnight with 
appellant at a motor court after the crime (TR 88) ; that she stayed 
overnight with appellant at the Plaza Hotel on a night previous to 
the crime, at which time they were registered as “Mr. and Mrs. 
Lawrence” (TR 88-89, 92, 113, 114, 132) ; that she was married 
(TR 95) ; that she had been living in adultery with appellant in her 
apartment as man and wife (TR 96, 97, 101, 116) ; that her husband 
was in the army and that she received an allotment from him, even 
while she was living with appellant and while she was in jail (TR 
98,101,114,115) ; that she was in jail for fifty-five days as a defend¬ 
ant in this case (TR 95, 100, 138) ; that appellant was arrested first 
(TR 102, 134, 138) ; that she gave her statement immediately on 
apprehension (TR 103, 128) ; that she has spent a night in a motor 
court with one Romano and another girl who was with a policeman 
(TR 106-109, 111, 116, 137) ; that there was some question about 
the loss or theft of a check from Romano or Dutch (TR 106-109. 
109-111) (Cf. Witness Redmond, TR 193) : that she has spent the 
night with three or four casual acquaintances (TR 116) ; that she 
admitted to adultery (TR 116) ; that there was some question about 
her wedding band (TR 118) ; that she certainly did drink a lot prior 
to this trouble (TR 106, 110, 123) ; that she had been in jail on 
previous occasions (TR 140) ; that she had been mixed up with 
appellant and defendant Petro in another robbery (TR 104) (Cf. 
Notes #1, #2 and #4 supra.). 


that she had a criminal background. 13 Various other wit- 

33 See: TR. 140-141) * * * * 

Further Cross-Examination 

BY MR. HUGHES: 

j 

Q. You understand what it meant to get out of jail, didn’t you? 

A. Of course, I knew. 

Q. You had been in jail before, hadn't you? 

A. Yes, sir, I had. 

Q. And you were in jail here for rolling a man for $2000? 

MR. SCOTT: I object to that question. 

THE COURT: Of course, you know that is inadmissible, Mr. 
Hughes unless she has been convicted of an offense. Then Convic¬ 
tions are admissible as bearing on credibility. If you have 1 a con¬ 
viction, you may bring it out. 

MR. HUGHES: The purpose of it is that she has been promised 
something for giving testimony which she has given. 

THE COURT: You can bring that out, which will, of course, 
affect the weight of her testimony; but you should not brijng out 
other charges which may have been made against her unless they 
have some relevancy to which you are now speaking about. 

MR. HUGHES: All right. * 

BY MR. HUGHES: 

Q. Now, isn’t it a fact that since you have been in Washington 
you have made your livelihood by rolling drunks? 

MR. SCOTT: I object to that. 

THE COURT: What is the relevancy of that? 

MR. HUGHES: To show that the witness is a thief and un¬ 
worthy of belief. 

THE COURT: You can show convictions for that purpose. I 
sustain the objection, and I hope you will not violate the rule|again, 
Mr. Hughes. * * * (Whereupon, the subject matter of the examina¬ 
tion was changed) 

###### 

See also TR 226: 

BY MR. STEIN: I 

Q. Speak slowly. 

A. (By defendant Cefaratti) The argument was about how*— 
she was telling us how she robbed this Indian of two hundred sixty 
and some dollars, his life's savings. 

Q. Who was she with ? 

A. Her girl friend. Every detail she told us. 
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nesses testified about her character, 14 and the prosecution 15 
and counsel for the defense critically commented on her 
credibility in the closing arguments. 16 Further, the instruc¬ 
tions of the court touched on these aspects of the case. 17 It 
can scarcely be contended that the jury was so blinded by 
the physical breakdown of the witness 18 or by the inherent 
virtues of womanhood to believe that Witness Daniel was, or 
is, a person of unquestionable character. Hence, the evi¬ 
dence upon which appellant bases his motion for new trial is 
cumulative only, and the trial court was correct in refusing 
to grant a new trial for the single purpose of introduction 
of such evidence. 19 

Appellant does not contend that Witness Daniel com¬ 
mitted perjury at the trial nor that the statements which 
she made were materially incorrect. Thus, the trial court 
did not abuse its discretion in denying the motion for new 
trial because appellant seeks to present the newly discov¬ 
er Did she tell you her girl friend's name? 

A. No, she did not. 

Q. Did she tell you whether she was caught for that or not ? 

A. Yes. 

Q. Did she make any explanation as to how she had gotten out 
of it? 

A. I think she was still being held on it. * * * 

14 See: Witness Guerrieo concerning the name-calling contest and 
his beating by Witness Daniel at North Beach (TR 199, 201) ; de¬ 
fendant Cefaratti concerning the robbery of an Indian soldier’s life 
savings by Witness Daniel and the fact that she had told him that 
she had been caught for it (TR 226, 242) ; and defendant Cefaratti 
concerning the fact that Witness Daniel tried to shoot and kill 
appellant “a couple of times” (TR 235). 

15 TR 371, 375-377, 409-411. 

1<; On behalf of defendant Petro (TR 383-385, 388) ; on behalf of 
defendant Cefaratti (TR 402-405, 407) ; no closing argument was 
made on behalf of appellant. 

17 See: TR 417-418, 419, 421, 424-426. 

18 See: TR 119-120. 

19 See: Burnett v. United States , (1947) S2 App. D.C. 360 at 361, 
164 F.2d 103; Mandes v. Midgett, (1919) 49 App. D.C. 139. 261 F. 
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I 


ered evidence in an effort to cast some doubts on the credi¬ 
bility of Witness Daniel. j 

In the case of Brown v. United States, (1929) 5$ App. 
D.C. 57, 32 F.2d 953, the convicted defendant sought io gain 
a new trial, claiming, inter alia, that subsequent to tile trial 
he discovered that the principal government witness had 
been convicted of bigamy and had served a term in the 
penitentiary. The trial court denied his motion fqr new 
trial, and this Court held on appeal that (59 App. I).C. at 
58): j 


• * * 


We cannot say that there was any abuse of discre¬ 
tion. Had the fact of Mingo 7 s conviction been Itnown, 
it would have affected only the weight of his testimony, 
which, as already disclosed , teas corroborated . 
(Emphasis added.) 

A review of the record in the instant ease will rjeadilv 


reveal that the testimony of Witness Daniel has beeiji com¬ 
pletely corroborated. 20 Therefore, the ruling in the thrown 
case, supra, is controlling. 21 

The case of Hamilton v. United States, supra, cited in ap- 


1019; Hill v. United States, (1903) 22 App. D.C. 395 a|t 412; 
United Stales v. Barber, (1893) 21 App. D.C. 456; United States v. 
Johnson (1946) 327 U.S. 106 at 113. 

20 As to identity of appellant (TR 84) compare Witness Monie 

(TR 25, 26, 41, 45, 49) ; as to Cefaratti’s artificial nose and glasses 
(TR 84) compare Witness Monie (TR 28, 30, 35, 42) ; as to leaving 
Pctro’s restaurant around 10:30 or 11:00 p.m. (TR 7S-S0, 8^, 112, 
113, 130), after Witness Bandler left there (TR 142) compare Wit¬ 
ness Handler (TR 177-181) ; as to the identification of defendant 
Cefaratti’s automobile (TR 82, 124-125, 127, 12S-129) compare note 
#7 supra; as to parking on D Street (TR 84) compare \yitness 
Bahl (TR 64-67, 71-73) ; as to the fact that two men entered the 
Plaza Hotel (TR 84) compare Witness Monie (TR 26, 33, 40, 49) ; 
that a bellhop came out of the Plaza Hotel and that an officeif came 
out of the Senate Hotel (TR 84, 85, 132) compare Witness 'turner 
(TR 52-53), Witness Ashburn (TR 56-57) and Witness Baljl (TR 
62, 70-72) ; as to the condition of the lights on Petro’s automobile 
and the meeting with Officer Crist in the diner (TR 87-88; 142) 
compare Witness Fitzhugh (TR 162) and Witness Crist (Tjl 169- 
170). | 

21 See also: Thompson v. United States, No. 10626, decided March 
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pellant’s brief at pages 9 and 13, is not in point. In that 
case, the defendant was convicted of solicitation and she 
made a motion for a new trial based on newly-discovered 
evidence in the form of affidavits which were inclined to 
substantiate her testimony at the trial that certain police 
officers, including the only one who testified as to her active 
solicitation, called her over to their squad car and searched 
her pocketbook. The defendant proposed to offer these 
additional witnesses at the trial and no questions of credi¬ 
bility or prior criminal records were presented. The trial 
court denied the motion and, on appeal, this Court remanded 
the case for new trial and held that (78 App. D.C. at 318): 

* * * An affidavit of newly discovered evidence in a 
criminal case should be construed fairly to the accused. 
Ambiguities should not be resolved in favor of the 
prosecution without inquiry of the proposed witness. 
This is particularly true in a case where the sole evi¬ 
dence to support a conviction is the word of the arrest¬ 
ing officer, and where in addition the prosecution with¬ 
out any apparent reason has declined to produce cor¬ 
roborating evidence which the record shows might have 

1, 1951, — App. D.C. —, — F.2d —, wherein this Court, by 
affirming the action of the trial court which denied the motion for 
new trial, refused to allow the convicted defendant to introduce 
the newlv-discovered police record of the only government witness 
who could testify to the facts of the crime; Winston v. United States, 
(1926) 56 App. D.C. 325, 13 F.2d 297, wherein the corroborating 
evidence consisted of whiskey in bottles and the identification of 
marked purchase money, and the court refused to allow a new trial; 
United' States v. Cross , (1892) 9 Mackey (20 D.C. 365 at 390), where 
this Court said: “* * * a new trial will not be granted for newly- 
discovered evidence which simply goes to the credit of one 
of the witnesses. • * Brooke v. Peyton , (1803) 1 Cranch 
(1 D.C.) 128, affirmed 7 U.S. (3 Cranch) 92. wherein the court 
refused a new trial saying “* * * the witness not being the 
only witness to that point.’' Cf. Coates v. United, States, (1949) 
84 U.S. App. D.C. 359, 174 F.2d 959, wherein the prosecution 
consisted of the testimony of the complaining witness; Arbuckle v. 
United States , (1944) 79 App. D.C. 282, 146 F.2d 657, wherein 
the proposed evidence tended to show that one of the witnesses 
had made false testimony at the trial. 
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been offered. Under such circumstances, we tlpnk it 
was an abuse of discretion when the trial court indulged 
in a hypothetical interpretation of the statement of 
newly discovered evidence in order to make it consistent 
with the testimony it was intended to rebut. # * * 

Also not in point is the case of Griffin v. United Sfates y 
(1950) 87 App. D.C. 172, 183 F.2d 990, cited in appellant’s 
brief at pages 8, 12 and 13, 22 because the question ^here 
presented concerned the proposed introduction of evidence 
tending to show an uncommunicated threat in a first-digree 
murder case, where the defense was self-defense. No Ques¬ 
tion of the prior conviction or criminal record of any o!f the 
witnesses was involved and the two cases are differeht in 
all material aspects. Here, the trial court was correct in 
refusing to grant a new’ trial because appellant sought nfiere- 
ly to bring some discredit to a witness for the government 
wdiose testimonv is firmly corroborated. 

It has been noted that the Assistant United States! At¬ 
torney assigned to the trial of this case knew* of the criminal 
record of Witness Daniel, alias Helen Belk, prior to! the 
trial. However, no error, prejudicial or otherwise, | has 
been perpetrated by the fact that such information was! not 
divulged to appellant prior to the commencement of j the 
trial or disclosed to the court and the jury at the timQ of 
trial. 

i 

The Assistant submitted a statement to the District Court 
that he had no knowledge of the criminal record of Witness 
Daniel at the time he w r as questioned on the matter 1 by 
defense counsel and, further, that he did not transmit the 
information to appellant because he, in good faith, did jnot 
remember the inquiries put to him on any previous occa¬ 
sion. It is clear the Assistant w’ould have been underi an 


22 For the conviction, see: S3 App. D.C. 20, 164 F.2d 903, cjcrt. 
denied 333 U.S. 857; for the mandate of the Supreme Court order¬ 
ing this Court to determine the prevailing rule in the Districtj of 
Columbia, see: 336 U.S. 704. For a similar case, see: Griffin v. Clem- 
mer, 83 App. D.C. 351, 169 F.2d 961. i 
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obligation to discredit the 'witness had she denied being 
convicted but he is not required or expected to try the case 
for a defendant. Witness Daniel admitted that she had 
been in jail before and, while this does not prove that she 
had been previously convicted, it could not have gone un¬ 
noticed by the jury 23 and, in general, the so-called newly- 
discovered evidence would have little significance to a jury 
on new trial. 24 The criminal record of the witness, and the 
statement of the Assistant pertaining thereto, was fully 
presented to the trial court on the motion for new trial 25 
and that court did not abuse its discretionary power when it 
denied the motion. 

The government, after consenting to a new trial on their 
behalf (J.A. X, 0, P-W), has dismissed the indictments 
against defendants Cefaratti and Petro (J.A. X). Appel¬ 
lant claims that such action is prejudicial to his rights. 
Such is not the case. The government agreed to a new trial 
for these two defendants because of the ruling of this Court 
in the Brown case, supra, but, because of the extensive 
corroborating evidence against appellant, felt fully justified 
in refusing to agree to a new trial for him and the trial 
court did not abuse its discretion in denying his motion. 

The indictments against defendants Cefaratti and Petro 
have been dismissed because the government believes that 
it cannot, at the new trial, maintain the burden of proof 
imposed on it, nor overcome the presumption of innocence 
in their favor. 20 On the other hand, appellant, who entered 
no defense, was convicted by the jury which heard the con¬ 
vincing and condemning evidence against him and there is 
no reason for dropping the indictment against him. 

23 See Note #13, supra. 

24 See Notes #’s 12, 13, 14, supra. 

25 See appellant’s brief at pages 14 and 15, and J.A. pages G, H, 
I, J, K, L, P-W. 

20 See Notes #’s 7, S, supra ; see also the record to the effect that 
no one could identify defendants Cefaratti and Petro except Witness 
Daniel (Witness Monie, TR 44, 49; Witness Turner, TR 54; Wit¬ 
ness Ashburn, TR 56-60). 
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CONCLUSION 

i 

Wherefore, it is respectfully submitted that the order of 
the District Court should be affirmed. 

i 

Charles M. I relax 
United States Attorney 
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Joseph M. Howard 
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